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* Mail Stop Patent Ext. 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

By way of this Petition under 37 C.F.R. §1.181, the Applicant of the above-identified 
patent application hereby requests review of the patent term extension identified in a Notice of 
Allowance and Fee(s) Due, dated January 22, 2007. 

The present application was filed after June 7, 1995, but prior to May 29, 2000, and 
therefore falls under the provisions of former 35 U.S.C. §154(b) for patent term extensions. The 
Applicant hereby requests review of the patent term extension identified in the Notice of 
Allowance and Fee(s) Due, dated January 22, 2007. 
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STATEMENT OF FACTS 

As shown by the USPTO Private PAIR records, a decision on appeal was mailed to the 
Applicant on June 15, 2004, affirming the Examiner. On August 16, 2004, a Request for 
Rehearing was timely filed with the U.S. Patent Office in response to the appeal decision. On 
October 1, 2004, the Patent Office mailed a Notice of Allowance. On October 21, 2004, 
Applicant's attorney contacted Examiner Carlos Lugo by telephone. Examiner Lugo instructed 
Applicant to file a communication in the Patent Office requesting withdrawal of the application 
from issue because of the pending Request for Rehearing that was timely filed. Applicant's 
attorney sent a communication, dated October 21, 2004, to the Patent Office stating that the 
Notice of Allowance was premature because of the Request for Rehearing that was previously 
filed. Applicant's attorney also sent a copy of the communication via facsimile to Examiner 
Lugo on October 21, 2004. 

On December 30, 2004, Applicant's attorney began regularly checking Private PAIR for 
the status of the application. On March 16, 2005, Applicant's attorney spoke with Examiner 
Carlos Lugo who stated that the application has been passed on to Supervisory Patent Examiner 
Daniel Studola. On March 22, 2005, in a telephone interview, Examiner Studola stated that he 
was attempting to locate the original Request for Rehearing that was filed on August 19, 2004. 
Applicant's attorney continued to check PAIR weekly for the status of the application. On April 
10, 2005, Applicant's attorney placed a follow-up call to Examiner Studola who advised 
Applicant that the incorrect serial number was put on the Request for Rehearing that was filed on 
August 19, 2004. 

According to PAIR, on August 5, 2005, the file was marked lost. It was not until 
December 22, 2005, that Applicant's attorney received a Reconstruction Notice under 37 CF.R. 
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§1.251 from the Patent Office. Applicant's attorney replied to the Reconstruction Notice on 
March 21, 2006 by sending a complete copy of the prosecution history. From October 21, 2004 
to March 21, 2006 is 516 days that Applicant's attorney received no communication from the 
Patent Office. 

On December 13, 2006, Applicant's attorney finally received a decision on the Request 
for Rehearing, which is another 268 days to receive a response to the Rehearing Request. 
Therefore, a total of 784 days had passed since Applicant's attorney filed a communication with 
the Patent Office stating that the first Notice of Allowance was mailed prematurely and finally 
receiving a decision on the Request for Rehearing. 

This additional and extraordinary delay of 784 days is not accounted for in the current 
patent term extension indicated in the Notice of Allowance and Fee(s) Due as calculated under 
form 35 U.S.C. §154(b), but nonetheless is a reduction in Applicant's patent term that occurred 
as a result of the entire file being misplaced or lost and the delay in responding to the Request for 
Rehearing after the file was copied and supplied to the Patent Office. 

POINTS TO BE REVIEWED 

Even though Applicant inadvertently used the wrong serial number on the Request for 
Rehearing, it does not explain why the entire patent application file was lost. The Decision on 
Appeal was mailed from the Patent Office on June 15, 2004 and Examiner Lugo mailed a Notice 
of Allowance on October 1, 2004 in response to the appeal decision which is within the four 
months requirement according to 35 U.S.C. 154(b)(l)(A)(iii). However, on October 21, 2004, 
Applicant mailed and faxed a communication to Examiner Lugo stating that a Request for 
Rehearing had been previously filed. It was not until December 22, 2005 that the Patent Office 


Application No. 09,393,482 
Petition under 37 C.F.R. §1.181 


Page 4 


finally requested a copy of the patent application because the entire file had been lost. 
Applicant's attorney continually monitored the status of the application using Private PAIR and 
followed up by telephone with Examiner Lugo and Supervisory Patent Examiner Studola. 
ACTION REQUESTED 

In view of the above, Applicant invokes the supervisory authority of the Director to 
review the circumstances that resulted in the extraordinary delay that occurred during the 
prosecution of Applicant's application. In particular, Applicant requests that the Director 
consider the policy goals embraced by the U.S. Patent and Trademark Office and reflected in the 
patent term extension and adjustment rules, and respectfully requests that a patent term extension 
of 784 days to take into account the extraordinary and additional delay of the prosecution of this 
patent application. 
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